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IN THE COURT OF APPEALS OF THE STATE OP UTAH 
BIG COTTONWOOD TANNER DITCH ) 
COMPANY,, a corporation ) 
) 
Plaintiff and ) 
Appellant, • ) 
) 
vs. ) 
SALT LAKE C1T i1 
corporation, 
) 
Defendant . ) 
Respondent ) 
ANSWER TO PETITION FOR REHEARING 
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above-ent lt led matt e r. subm i t s the f ol ,1 ow i IKJ : 
The City a s se r t s as qrounds f i i l l s Pf M l i n a s 
II! I) I 11, U W S> I 
jssuming tiat the private line 
cine;! j nd i ,ig 
CottonwOv TaniitL ^ x ^ ompany. 
1 ' ^rte< — M i iiq into Paragraphs IV and 
1 I ( | II III I l i e II II I lK- ' I i U , j J t J H i l l ' ( ; ; " l i t 
s p e c i f ies < i i m p l i e s . 
A N S W E R T Q p E T I T I 0 N 
FOR REHEARING 
No. 860045-CA 
3. The Court erred in not interpreting the agreements 
as a whole. 
INTRODUCTORY STATEMENT 
The Court in its opinion declared: 
We must determine what parts of the pipeline 
system are mains, what parts are service 
lines, and which party has responsibility 
for maintenance and repair of each of these 
parts of the system (page 2, third 
paragraph)• 
The City acknowledged in its Petition that it has the 
responsibility to maintain the system of mains and operate the 
entire system pursuant to the requirements of both agreements* 
The Company sought an interpretation of the contents 
(both the 1920 and the 1965 Agreements) as to who was 
responsible for maintenance of the system* This Court held 
that the 1965 Agreement placed that responsibility on the City. 
STATEMENT OF FACTS 
1. In 1920, an Agreement was entered into between the 
Company and the City wherein: 
a* The City agreed to maintain only the "Mains" 
(paragraph 11)• 
b. The City was to furnish certain grades and 
quantity of pipe to the Company for the Company to 
install from the "Mains" to its stockholders 
(paragraphs 7 and 8) . 
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c. The Company shall be responsible for the 
maintenance of 'hydrants and other parts of said 
system except that part thereof defined as the 
"Mains"• (paragraph 10). 
d. The Company would furnish to the City certain 
water (paragraph 1) . 
e. The City was in turn to furnish a lesser 
amount of culinary water to the Company, and certain 
amounts of irrigation water to the Company (paragraphs 
3r i:i and 6) . 
f. The City was to construct part of the system 
from the "Mains" to the property lines of each owner 
together with shut-off valves (paragraph 9). 
g. There is a forfeiture provision in the event 
the City fails to perform and the Company Is entitled 
to "retake . , , the said water . , as if this 
contract had not been made" (paragraph 13). 
2. There arose a dispute between the Company and the 
City as to performance and a lawsuit was filed by the Company 
against the City, Civil No* 105968, This lawsuit was settled 
by entering into the 1965 Agreement. 
3. The 1965 Agreement provides in pertinent part: 
a. The City is to instal 1 a booster pumpf divert 
additional water to the Companyf remove a regulator 
install a by-pass regulator, and install a four-inch 
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system valve on Fardown Ave, (paragraphs 1, 2, 3, and 
4). 
b. The City, at the Company's expense, was to 
complete certain improvements and water lines (page 2, 
paragraphs (a) through (g)). 
c. The City was to insure unrestricted flow and 
unhampered pressure even of its used master meters 
(page 2f paragraph I). 
d. To maintain and operate at its own cost and 
expense all of the Company system (page 3, paragraph 
III) . 
e. To take over with consent of the private 
owners, their private lines (not the Company system). 
The City will maintain the private lines upon an 
agreement with the private parties (not the Company) 
(page 3, paragraph IV). 
f. The Company agreed to give to the City a list 
of the Company stockholders and to update that list 
from time to time (page 3, paragraph 1). 
g. For purposes of billing the individual 
stockholders of the Company, the City shall read 
semi-annually meter readings at the point of use of 
the respective individual users (page 4, paragraph E). 
h. The City shall have the right to require 
reasonable repair of private lines and individual 
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service lines and bill the private owners therefor 
(page li,. paragraph L). 
4. The 1920 Agreement is ratified, affirmed and in 
full force and effect except as specifically changed, modified 
or attendeed i n I: he J 96 b Ag r eement. 
ARGUMENT 
POINT I 
THE CITY CONTRACTED TO MAINTAIN AND OPERATE 
ALL OF THE COMPANY SYSTEM 
The Company, in 1920, sought to obtain culinary and 
domestic water for (purpose and use of its stockholders. To 
this end, it established a "Company System.™ The City was to 
deliver water to the Company: 
Provided, that said water . . . be delivered 
upon the Big Cottonwood Tanner Ditch System 
as at present constructed, and in such way 
and manner and in such quantities, that each 
stockholder or user on the system shall be 
enabled under the distribution of said water 
to which he is entitled or to which he may 
be entitled by virtue of his shares or 
proportion in the Company or ditch system 
and under the system of distribution of said 
irrigation water whether distributed by the 
rotation system or otherwise (page 3, 
paragraph 3 of 1920 Agreement) (emphasis 
supplied). 
again at paragraph 4 of the 1920 Agreement: 
The City shall properly construct and 
perpetually and properly maintain a system 
of water pipes of such size, quality, 
capacity and kind, (and so proportioned as 
to size and manner of construction as to 
accord with the accepted standards of 
engineering) that will efficiently carry, 
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regulatef and distribute the water over the 
area served by the Big Cottonwood Tanner 
Ditch Company's System for culinaryf 
domestic or other use as herein provided 
(emphasis supplied). 
At paragraph 5 of the 1920 Agreement: 
Said "culinary water" shall be furnished and 
delivered through said pipe line system in a 
continuous flow during the time and in the 
quantity herein stated. The said culinary 
water to be furnished and delivered through 
said pipe line or system is that reserved to 
the Company out of its proportion of said 
Big Cottonwood Creek . . .(emphasis 
supplied) . 
At paragraph 6 of the 1920 Agreement: 
In the event that during any interval or 
period of timef the Company shall not 
require through said pipe line or water 
system the use of the total quantity of 
water herein reserved and provided for 
culinary usef (it being understood by both 
parties that the pipe line shall be so 
constructed and maintained that the 
community growth and development will not be 
hinderedr delayed or jeopardized (emphasis 
supplied). 
At paragraph 7 of the 1920 Agreement: 
That in addition to the pipe line agreed to 
be constructed and maintained as herein set 
forthf the City shall furnish to the Company 
galvanized iron pipe in sizes from one to 
two inches in diameter as the necessity of 
the case may require, sufficient to 
construct such lines and convey the water 
from the part of the system hereinafter 
defined as the "Mains" to the property line 
nearest the street of all persons upon the 
system of the Company whose property does 
not abut on the streets along which the 
"Mains" are to be laid (emphasis supplied). 
Paragraph 10 of the 1920 Agreement provides: 
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After installation the Company shall 
maintain said hydrants and other parts of 
said system except that part thereof defined 
as the "Mains" (emphasis supplied). 
It is apparent that the I92i'i Agreement made only two 
distinctions. They are: 
MAINS, as defined by specified location in 
paragraph 20. 
and, 
The Company System, meaning all lines 
including Mains, which delivered water to 
the Company stockholders. 
. It is cleai • under the 1920 Agreement that the Company 
is responsible for the maintenance of all lines known as the 
"Company System" other than the Mains. 
Both the City and the Company anticipated further 
growth in the area served by the Company. See paragraph 6 of 
the 1920 Agreement. I" I t-1 p pipe line or system was to be 
"constructed and maintained that the community growth and 
development will not be hindered, delayed or jeopardized" they 
must have contemplated "private parties," i.e. other than the 
City or the Company, to grow and develop water lines. 
By 1965, there were many "private parties" who were on 
"private 1 ines," i.e. outside of the "Mains" and the "Company 
System." They are provided for in the 1965 Agreement under the 
provisions found in paragraph IV which provides: 
To take over, with the consent of the 
private owners, and maintain and operate 
such private lines, as may be standard water 
lines of asbestos, cement or cast iron. 
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Small galvanized lines that may require 
increase in size or may, in the opinion of 
the City, be defective will be taken over 
and maintained by the City only upon special 
agreement with the private parties involved 
and with equitable contribution from such 
private parties* 
After the private lines have been taken over by the City, they 
then become "Company Lines" as provided in paragraph "A" as 
follows: 
When operation and maintenance of private 
lines have been pursued by the City as 
provided under paragraph IVf such lines 
shall thereafter be construed as Company 
lines. 
Paragraph F however restricts the City, by the following: 
City shall be allowed to serve water users 
within OTe area serviced by Company other 
than stockholders only to the extent that 
such use shall not adversely affect the 
pressure and volume of service to 
stockholders* It is understood that City 
may enlarge the water lines to increase 
capacity of the same (emphasis supplied). 
If the City allowed other private users in the area 
who did not become part of the "Company System" as provided in 
paragraphs IV and A, then paragraph L comes into focus. 
Paragraph L provides: 
The City shall have the right to require any 
reasonable repair of private lines, and 
individual service lines and in the event of 
failure to comply with such requirement upon 
reasonable notice. City shall have the right 
to make such repairs and bill the private 
owners therefor and shall have the right of 
shut off to enforce collection of such 
expense so incurred. 
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The City attempts to create a new classification of lines, i.e. 
"individual service lines" and argues that this can only mean 
the lines provided in the 1920 Agreement from the "Mains" to 
the "stockholders' property line." This is unsubstantiated by 
the Agreements and is without merit. The "individual service 
lines" are the private lines of individuals who are not 
stockholders and who have not entered into an agreement with 
the City under paragraph IV. 
The plain language of the 1965 Agreement which 
expressly modified the 1920 Agreementr is: 
To maintain and operate at its own cost and 
expense all of the company system, including 
the reading of individual meters 
semi-annually on or about April 1st and 
October 1st and the issuing of statements 
and collection of the amounts due from 
individual stockholders of the Company in 
accordance with their rights as determined 
by their stock ownership. 
All of the Company System means all. It doesnft mean that some 
stockholders have to agree under the guise of a "private line" 
to agree with the City under paragraph IV as asserted by the 
City. Those lines are already "Company Lines" as defined by 
All of the Company System in paragraphs III and A. 
The only way the 1965 contract can be read, in light 
of the 1920 contract, is that private parties are going to be 
served water and they may become part of the "Company System" 
under IV and A and when they do, then the City is responsible 
for maintenance. If they elect not to become part of the 
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"Company Lines" as defined in IV and A, then paragraph L is 
operative. But there can be no doubt that THE CITY, EXPRESSLY 
CONTRACTED TO MAINTAIN AND OPERATE AT ITS OWN COST AND EXPENSE 
ALL OF THE COMPANY SYSTEM. 
POINT II 
THE COMPANY SYSTEM ENCOMPASSES THE WHOLE 
The City argues that since there is no definition of 
the "Company's System" as contained in paragraph III, that the 
very express language of paragraph III is not a change from the 
1920 Agreement, The City ignores the real context. First, in 
the 1920 Agreement, it was only necessary to define the "Mains" 
because that was the only part of the "Company System" the City 
was obligated to maintain* 
Under the 1965 Agreement, it was not necessary to 
define the "Companyfs System" because it included "all of the 
Company's System" even the Mains and the other lines which were 
part of the distribution system which were not Mains. It 
included the meters and even meters yet to be installed by the 
Company under the Company's rules and regulations (see 
paragraph K) . The City stretches credulity to the limit by 
such an unmeritorious argument. 
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POINT III 
THIS COURT DID CONSIDER BOTH AGREEMENTS AS A 
WHOLE AGREEMENT 
The City asserts that this Court failed to consider 
the Agreements as a whole. The opinion clearly reviews both 
Agreements and gives reason to all of the provisions. The City 
argues at page 9 of the Petition for Rehearing: 
The Court stated in the last sentence of the 
first full paragraph on Page 3, of its 
opinionf referring to the 1920 agreement and 
Paragraph 20 thereof in particular as 
follows: 
". . . viewing the agreement as whole, 
that the City was to maintain and 
repair the mainsf as defined in 
paragraph 20, and the Company had the 
responsibility to maintain the rest of 
the system." 
The Court erred in assuming the Company 
maintained "the rest of the system" the 
Agreement does not state. 
If the City only maintains the "Mains," the Company must 
maintain the "rest of the system." This Court was absolutely 
correct in reaching that conclusion. It is only logical and 
appropriate for this Court to conclude that: 
The City Agrees Further: . . . to 
maintain and operate at its own cost and 
expense all of the Company system . . . 
is an express change and modification of the 1920 Agreement. 
Finally, not "all property owners" referenced in 
paragraphs L and IV are stockholders. By the very express 
terms of both the 1920 and the 1965 Agreements, other property 
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owners were going to be added by growth and development 
(paragraph 6, 1920 Agreement) and the City was allowed to serve 
water users other than stockholders under paragraph F of the 
1965 Agreement, These non-stockholders who may or may not 
elect to become part of the "Company Lines" under paragraph A 
and IV are the "private lines" and "individual service lines" 
addressed in paragraph L and IV• 
CONCLUSION 
The Court should deny any rehearing as the Court 
carefully and accurately evaluated the Agreements as a whole. 
The City expressly agreed to maintain at its own cost and 
expense the entire Company's System from and after 1965* 
DATED t h i s day of September, 1 9 8 7 . 
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